in the trinity of Church, State and University), the paper is an end in itself. The model is violin four hands, with simultaneous pizzicato and bow movements, that is, a musically light but somewhat tricky piece composed arte gratia artis and played at the New Year parties of the Zagreb University Faculty Club. My piece is composed to entertain two groups of connoisseurs, including those among each group who find my main theme or topic unkindly parochial or plainly dull but might be interested in observing how one performs on all fours.
The first group are traditional European legal scholars, most notably internationalists like Professor Bakotić himself, who operate within the inherited (chiefly German th century) legal dogmatics, with-to put it mildly-a sanitary disregard for more recent theoretical frameworks (chiefly American) such as the-meanwhile well past its prime (in fact almost extinct)-Myres McDougal and Harold Lasswell policy-oriented jurisprudence [hereinafter: POJ]. The second group are still active students or at least admirers of the late Myres McDougal and Harold Lasswell.
My obvious intention is to entertain both groups with the same performance to the point of oblivion, but, just to be nasty, at the very end reveal unexpectedly why it appealed to them. Since the intention could hardly be realised even by a better mind, I may at least purvey a bit of slapstick when my long awaited principal point falls flat.
I. Problems, Standpoint and Focus of Inquiry
Major participants of church and state relations in Croatia entertain perspectives that are barely articulated, analysed even less in Croatian scholarship, and usually distorted in the Croatian media, but which are nonetheless often conflicting. As noted in an earlier study, The Austrian Concordat of , the de facto governing document between the state and the Catholic Church from the first Yugoslavian state through the Second World War, is most likely still the model of church-state relations that corresponds most closely to the tacit sense of what influential Catholic clergy today would regard as the soundest approach. On the other hand, the liberal end of the Croatian political spectrum would likely view the socialist ban of religion from the public sphere as the more appropriate model. While the Catholic Right abruptly gained the upper hand in the 's, the Liberal Left is slowly regaining it in this decade. 6 Given the conflicting perspectives, it is surprising that on the one hand no lawyer (other than the present writer) 7 has questioned the legal appropriateness of the membership of Catholic theological schools of Croatian public universities, while on the other, quite unexpectedly, tremendous public pressure was mounted to force the rector-elect of Zagreb University to resign in  solely for the reason that he was a priest and professor of a Catholic faculty of theology. 8 These conflicting perspectives are the major practical problem of this inquiry. Jurisprudential silence on the problem is the theoretical one.
In view of the problems, enlightenment, that is, acquisition and dissemination of knowledge, may well be both the most pressing need of the church and state in Croatia today, and the highest attainable goal of this inquiry. This may be served best by a policy inquiry, which follows the policy-oriented jurisprudence of the late Harold D. Lasswell and Myres S. McDougal, 9 adjusted to meet editorial constraints and methodological innovation. Thus in contrast to the standard POJ dichotomy, 10 enlightenment is not considered here to be the goal which defines a scholarly observer, and differs in kind from power, that is, the making of authoritative decisions, which defines a decision-maker. Enlightenment is seen in this inquiry as an essential ingredient of a rational decision and as such a goal defining the standpoint of a decision-maker seeking authority as well as the standpoint of a scholar. Nonetheless, this inquiry is, as announced in the introductory remarks, interested primarily in scholarly pursuits. The substantive policy goals of this inquiry should be read in this light. This inquiry is focused on the published legal acts, mostly of a general scope, which regulate the legal position of the Catholic Theological Faculty with regard to Zagreb University. The relationship between other Catholic theological schools and Croatian state universities is analysed only incidentally. 11
II. Basic Public Order Goals
POJ requires a policy analyst to postulate explicitly the basic public order goals of their inquiry. 12 The requirement was squarely at odds with both positivism and naturalism in legal thought at the time POJ was being formulated several decades ago. However, already at that time, the content of the requirement, though not the method, coincided with the idea that the very existence of international law implies certain basic rights of states. 13 Today the requirement may be understood as a demand to explicate interpretive presumptions, which is a tenet of purposive interpretation in law. 14 This inquiry postulates the basic public order goals recommended by Lasswell and McDougal, that is, the basic values of human dignity or a free society, which imply "demands for the greater production and wider sharing of all values and preference for persuasion over coercion". 15 These values are either identical to or compatible with the values of social democracy 16 on the one hand, and contemporary Catholicism 17 on the other.
Social democracy, as one variant of liberal democracy, differs from libertarian democracy, which is the other variant, by starting from 11 This paper draws partly on Padjen, note , ch. ... 12 Ibid., "The Explicit Postulation of Basic Public Order Goals", at -. 13 the premise that freedom involves the opportunity to adopt a plan of life autonomously, which can only occur when the concrete circumstances of a person's life do not inherently rule out too many choices. For freedom in this sense to be meaningful, every person must have a right to the social goods that enable free action. 18 Human dignity or a free society is a basic value also cherished by Catholic teaching as redefined by, or in the era of, Vatican Council II. 19 Human dignity in Catholic teaching assumes, on the one hand freedom of belief, 20 and on the other the autonomy of human creations, 21 most notably of the state and manmade law. 22 In this regard, the teaching of Vatican Council II is compatible with many political values of liberal democracy. However, the principles of Catholic social teaching are obviously closer to its social than its libertarian variant. The principles include the common good and its common use, with a preference for the needy, subsidiarity, participation, solidarity and the basic values of truth, freedom and justice. 23 Both social democracy and Catholic social teaching require, or at least coincide with, social pluralism. As a presumption concerning Croatia, pluralism implies that the Croatian (or a similar) social system includes the following three layers of social interaction: the political state or, in short, the State; a market society or, in short, society; and civil society. The State, even when it is taken in its broadest sense, so that it includes not only political people (demos, populus) but also political parties and pressure groups, is a rather limited layer of interaction. Society includes all economic market institutions and relations, such as commercial societies and contractual exchanges. Civil society includes not-for-profit autonomous groups and their activities, groups ranging from ordinary families and local communities to religious communities, autonomous public institutions in education, culture, science, media, health 18 and welfare, and civic associations, other NGOs and social movements. Groups and relations of one layer often overlap with the other three layers and sometimes fall outside the Croatian social system. 24 Liberal democracy coincides with the idea of the modern (originally Humboldt's) university, which requires that university introduces its students to knowledge for its own sake in the way knowledge is acquired by scientists or scholars, that is, by research. 25 The university is distinguished from the polytechnic (Fachhochschule) by scientific or other scholarly research being both the foundation and method of teaching. Hence, what distinguishes the university from the research institute (such as the Max Planck institute or, in Croatia, the Ruder Bošković Institute) cannot be research or even academic excellence. It can only be the status of the university teacher and of the university itself, including the status of university departments or faculties. This status includes, on the one hand, the right to teach freely (which may be legitimately denied to a teacher at a polytechnic or to the polytechnic itself) and, on the other, the right to research freely plus the right to academic self-government (which are largely incompatible with the status of a research scholar in a research institute or of the institute itself). The academic status of a university teacher is guaranteed by tenure, that is, by legal protection from dismissal without just cause.
The basic values of POJ, which are also subscribed to by this inquiry, coincide with the principles of the UN Charter and of the Universal Declaration of Human Rights. 26 a state university. However, in Croatia, as in some other countries, the adjective "state" as a qualifier of "university" is not decisive. 30 Croatian legislation does not use the adjective as such a qualifier at all. 31 Nor is it necessarily a decisive circumstance that the State, that is, the Republic of Croatia, founds or funds a university. Thus far, the State has founded and funded all seven operative universities in Croatia, 32 and is likely to fund even the Croatian Catholic University in Zagreb, which is currently under construction.
Croatian constitutional standards are more liberal than their German counterparts. Hence German analyses of the participation of theological schools in public universities, 33 although highly illuminating, can be of little direct assistance in interpreting the religious clauses of the Croatian Constitution.
More fruitful, primarily as an interpretive presumption, is the idea of pluralism, briefly outlined in Section . Seen in this light, a Croatian university counts as an institution of Croatian civil society even if it is founded and funded by the Republic of Croatia, provided the university is autonomous. It follows that a theological school of a religious community may participate in a Croatian state university provided the following requirements are met: 34 A. The state university enjoys the autonomy guaranteed by Art.  of the Constitution. The Constitutional Court of the Republic of Croatia, in its decision of  which annulled several provisions of a law on higher education, specified that university autonomy consists of the following: the freedom of scientific, artistic and technological research and creation; the adoption of educational, scientific, artistic and professional programmes; the election of teachers and heads; decisions on criteria of enrolment; and decisions on internal organisation. B. The State may-but need not-pass a law ensuring that theological schools of all the religious communities within the Croatian legal order are equal before the law concerning participation in state universities pursuant to Art. () of the Constitution. If the Croatian Sabor (Parliament) passes a law on the matter, the law should be organic, pursuant to Art. () of the Constitution.
C. Conditions of participation should be laid down by the university's autonomous general legal act, pursuant to Arts.  and () of the Constitution. Such an act should provide for a mode of participation of a theological school in a university that ranges from full membership equal to the status of other university schools (faculties, departments, etc.), to the awarding of university degrees for the completion of theological studies, and to access for theology teachers and students to non-academic university services (e.g. university restaurants). D. A theological school that is a candidate for participation in an autonomous state university:
DA. belongs to a religious community that counts as a religious community within the Croatian legal order; DB. meets the scholarly (research, educational, information, etc.) criteria expected by the scholarly community from a university school (faculty, department, etc.). This may be the most controversial of all the constitutional requirements since it implies that a theological school may, but need not, comply with scholarly requirements for reasons that are closer to what is conventionally termed culture than to science in the sense that the term is understood by natural scientists; DC. enjoys status compatible with the status of a university department or faculty, while the teachers of a religious school enjoy status compatible with the status of university teachers, both explicated in Section . The Constitutional Court of the Republic of Croatia determined that the autonomy of universities guaranteed by Art.  of the Croatian Constitution includes, inter alia, the rights stated in Art.  of the Law on Institutions of Higher Education of  (hereinafter: the LIHE), 36 finding that several other provisions of the LIHE itself had violated those rights. 37 Art.  of the LIHE reads as follows: . The autonomy of an institution of higher education shall be particularly expressed in: freedom of scientific, artistic, and technological research and creation; establishment of educational, scientific, artistic, and professional programmes; appointment of teaching staff and heads; decisions on student enrolment criteria; establishment of study regulations; and determination of internal organisation.
E. the mode of participation of a school in a state university (stated ad C) corresponds to the degree in which the school fulfils the requirements stated ad D). 
IV. Tendencies in Past Decisions
This section outlines tendencies in past decisions towards or against the basic public order goals postulated in Section  and public policies clarified in Section . 38
. Expulsion and Reinstatement by Decree (-)
The UZ 42 even during the time of the most rigid communist rule. The first postcommunist Government of the Republic of Croatia declared on  July  its own act of expelling the CTFZ from UZ null and void ab initio. The Assembly of UZ declared on  February of  that the CTFZ had continuously been a UZ faculty, recognising all its acts in the period of its expulsion as being valid pro foro civili. 43 Although outside a university, the CTFZ continued its operations as an independent faculty of the Catholic Church in Croatia, its degrees being recognised outside though not in Croatia, that is, in Yugoslavia. 44 The Catholic colleges of theology 45 in Makarska in , 46 Split in , 47 Ðakovo in  48 and Rijeka in  were affiliated to the CTFZ. 49 When the CTFZ was reinstated as part of UZ in the s, the colleges became part of UZ. The CTFZ also established four institutes offering minor professional programmes as parts of the Faculty, most notably the Catechetical Institute for educating teachers of religion. 50 The only Catholic institution of higher education in Croatia that is not affiliated to the CTFZ is the Faculty In lieu of an appraisal of developments in the - period in the light of Sections  and , suffice it to note that with the Croatian Law on Professional Education of  (Art. ), 52 still in force in the initial post-communist years, a university was a loose association of university faculties. Hence the reinstatement of the CTFZ as part of UZ had primarily a symbolic value. Virtually all the relevant legal effects of re-instatement could have been achieved by convalidation of the academic grades and degrees awarded by the CTFZ after .
. Reintegration by Legislation and Contract (-)
The requirements in Section  (A-F) were carried out by means of the LIHE as follows:
A. As pointed out at the time the draft LIHE was being debated in public 53 (and as found by the Croatian Constitutional Court in ), 54 the LIHE violated university autonomy, as guaranteed by Art.  of the Constitution, in several ways. For this reason alone, the participation of a theological school of a religious community in a Croatian state university under the LIHE would violate, and in fact did violate, the separation clause of Art. () of the Constitution.
B. Art.  of the LIHE laid down the conditions of participation as follows (abbreviations added):
The Status of Institutions of Religious Education: . Institutions of higher education established by religious communities shall be entitled to the same rights as schools of higher education and faculties if they fulfil the conditions of this law. . The position of institutions, as defined by section  of this article, operating as faculties within a public university shall be determined by a contract between the university and the founder of the institution.
A minor defect of Art.  was that the LIHE was not adopted by the majority required for an organic law. A major defect was that the LIHE Transitional Thus the State, by means of a special law, granted the CTFZ the status of a UZ faculty, leaving it to UZ, and not even to UZ acting alone, merely to determine the mode of the CTFZ's participation in UZ.
C. Since Croatian universities under the LIHE did not enjoy the autonomy guaranteed by the Constitution (not even the autonomy proclaimed by Art.  of the LIHE itself), no university could autonomously determine the conditions under which a theological school of a religious community could participate in a state university. Thus the Statute of UZ [hereinafter: the UZ Statute of  or the Statute], 55 which was supposed to be the highest autonomous act of the University, 56 did not even mention the possibility of a theological school other than the CTFZ participating in UZ. The Statute, by means of Art. , merely implemented and elaborated upon Art.  of the LIHE by providing that the position of the CTFZ as a member of UZ would be regulated by a contract between the CTFZ and UZ, and be confirmed by both the Croatian Sabor (Parliament) and the Croatian Bishops' Conference.
DA. Needless to say, the CTFZ was (and still is) a theological school of a religious community recognised in Croatia (as a matter of fact it was the Catholic Church, that is, the Holy See, which recognised the Republic of Croatia 57 rather than the other way around).
55 Statut Sveučilišta u Zagrebu (Zagreb, ..). 56 The statute was not an autonomous act for two reasons. According to Art. (.) of the LIHE, the statute was adopted by the University Governing Council, which was, according to Art. ()() of the LIHE, appointed by the Croatian Sabor (Parliament). According to Art. (), the statute was confirmed by the Founder, that is, the Republic of Croatia via its Government. DB. Neither the LIHE nor the Government of Croatia decision on the reinstatement of the CTFZ as part of UZ left any room for UZ to appraise whether the CTFZ was meeting the scholarly (research, educational, information, etc.) criteria expected by the academic community from a university school (faculty, department, etc.) The omission was perhaps to be expected in a country that had switched in  in an instant from communism to nationalism.
DC. The LIHE guaranteed the CTFZ and its teachers the status of a UZ faculty and UZ teachers respectively, despite the fact that CTFZ teachers lacked academic freedoms and other academic rights recognised, in principle, even by Art.  of the LIHE. Moreover, the State secured for CTFZ teachers and members of the Faculty of Philosophy of the Society of Jesus the position to control appointments and advancements in philosophy in Croatian universities 58 and the Institute of Philosophy in Zagreb. 59 That CTFZ teachers were not entitled to the status enjoyed by other UZ teachers became obvious, if not earlier, with the Contract on the Position and . The Great Chancellor of the CTFZ shall require, pursuant to church laws, from the Congregation of Catholic Education the "nihil obstat" of the Holy See before nominations of full professors, approval of the statute and curriculum, and confirmation of the election of a dean. . Every teacher of the CTFZ shall have approval of his or her ordinary. . Teachers of subjects that concern the faith and morality shall receive from the Grand Chancellor "canonic mandate" or "venia docendi", pursuant to church laws. . If the Great Chancellor denies or revokes to a teacher the "canonic mandate" or "venia docendi" for reasons that concern the faith and morality or church discipline, the teacher shall not belong to the Faculty. . The University shall pass decisions that concern the CTFZ respecting the rights of the Great Chancellor.
The State secured gradually to CTFZ teachers and members of Faculty of Philosophy of the Society of Jesus the position to control appointments in phi- 58 Departments of philosophy in the faculties of philosophy of UZ and the University of Split (the latter department is now part of the University of Zadar). 59 Institut za filozofiju u Zagrebu, a public research institute. 60 Ugovor, note .
catholic theology in croatian universities  losophy through a series of interconnected acts. Art.  of the LIHE following the pattern set up in the last decade of communist rule in Croatia, made the appointment to a university scientific/teaching grade dependent on appointment to a scientific grade (e.g. a candidate could be appointed to the scientific/teaching grade of full professor of philosophy if they had been appointed to the scientific grade of senior fellow in philosophy). However, Arts. - of the Law on Professional Education of  61 and Art.  of the Law on Scientific Research Activity of  62 made the appointment to a scientific grade dependent on the opinion rendered by a self-governing body, namely, an expert committee for a scholarly field (e.g. for law or the philosophy of physics, etc.) appointed by the Assembly of the self-governing Union of Croatian Universities. In sharp contrast, post-communist legislation substituted self-governing university organs with state appointed organs. The substitution was conducted in two steps.
In the first step, Art. () of the LIHE made the appointment to a scientific grade dependent on the opinion of a field council, while Art.  of the Law on Scientific Research Activities of  63 provided that the Minister should appoint members of field councils. On the basis of these provisions, the Minister appointed on  April  64 a ten-member field council for social sciences, including a teacher of the Faculty of Philosophy of the Society of Jesus, 65 and a ten-member field council for humanities, including a teacher of the CTFZ. 66 In the second step, Art.  of the LIHE, as amended in , made the appointment to a scientific grade dependent on the opinion of an expert committee, 67 authorising on the one hand, the Rectors' Conference to appoint one half of the members of an expert committee and, on the other, the Minister to appoint the other half of the members, including the chair. Since the Rectors' Conference consisted of rectors elected by university governing councils (Art.  of the LIHE), which were appointed by the Croatian Parliament (Art.  of the LIHE), expert committees instituted by Art.  of the LIHE, as amended in , were in origin wholly government organs in violation of Art.  of the Constitution (as found by the Constitutional Court, which annulled them). 68 Minister of Science on  April  appointed twenty-two expert committees, including a six-member expert committee for both philosophy and theology, which included two CTFZ teachers, one member of the Faculty of Philosophy of the Society of Jesus and only one teacher of the Department of Philosophy of the UZ Faculty of Philosophy. 69 Thus in the two steps outlined above, the Republic of Croatia reinstated philosophy as a subject with the status of ancillae theologiae.
E. The mode of participation of the CTFZ in UZ corresponded partly to the status of the CTFZ and its teachers in the Catholic Church, but did not correspond to the degree in which the CTFZ fulfilled the requirements stated in Section  ad D. Special status is accorded to the CTFZ by Art. III and Art. VIII of the Contract. Thus while Arts. - of the LIHE transferred founding and property rights over university faculties (which previously were claimed by the State) to universities, 70 and Art.  of the LIHE recognised the Catholic Church's rights over the CTFZ, Art. III of the Contract divided founding and property rights over the CTFZ between the Church, UZ and the CTFZ itself in the following way:
. UZ and the Zagreb Archdiocese with the Croatian Bishops' Conference represented by the Grand Chancellor of the CTFZ assume in equal proportion founding and property rights over the CTFZ, and transfer to the CTFZ property rights over movables used for its activities. . In the case of the termination of this Contract or of an attempt at abolishing the CTFZ as part of UZ, the Archdiocese with the Croatian Bishops' Conference is entitled to resume all property and founding rights over the CTFZ. of resolving disputes that may arise out of its interpretation and application. Hence the position of the CTFZ in UZ was exempted not only from the UZ autonomous legal order but also from the State legal order.
Despite the fact that teachers of the CTFZ, as demonstrated by Art.  of the UZ-CTFZ Contract of , did not enjoy the academic rights proclaimed by Art.  of the LIHE, other provisions of the LIHE, the UZ Statute of  and the UZ-CTFZ Contract of  recognised, at least implicitly, that in university decision-making, the CTFZ had the rights of any other UZ faculty and a CTFZ teacher had the rights of any other UZ teacher.
F. As noted more than once, UZ did not have the competence under the LIHE to determine autonomously whether the CTFZ was meeting the requirements for participating in UZ. However, UZ did have the competence-but did not use it-to propose autonomously to the CTFZ the mode of its participation in UZ, and to determine the mode jointly with the CTFZ.
. Perpetuation by Concordat ()
The Treaty between the Holy See and the Republic of Croatia on Co-operation in Matters of Education and Culture 73 has several provisions relevant to the participation of theological schools of the Catholic Church in Croatian state universities. The provisions add little or nothing to the provisions of Croatian legislation, the UZ Statute of  and the UZ-CTFZ Contract of  outlined and analysed in section .. However, the Treaty provisions demonstrate clearly the main concerns of the Catholic Church with regard to the participation of Catholic schools in Croatian state universities.
The concerns are briefly as follows: the Church should be free to found Catholic institutions of higher education, including institutions for the education of teachers of religion, and to provide academic ministry in universities (Art. ., ., .); Catholic institutions of higher education should have "publicly recognised rights", that is, the power to award academic and professional grades and degrees recognised under Croatian law (Art. ., .); the Republic of Croatia should provide adequate funding for the CTFZ, its affiliated institutions and Catholic schools for teachers of religion (Art. ., .); students of Catholic schools for teachers of religion should have the status of It should be pointed out that the Treaty has no provision requiring the Republic of Croatia to secure the participation of the CTFZ in UZ.
Pursuant to the Treaty, the Catholic theology colleges in Split and Makarska merged into the Catholic Theological Faculty in Split in  and joined, by means of a contract, the University of Split in . 74 The theology college in Ðakovo, transformed into a Catholic theological faculty, also joined by contract the Josip Juraj Strossmayer University in Osijek in . 75 The inclusion of Croatian Catholic theological schools in Croatian state universities has thus been completed or nearly completed. 76 Only a small theology college in Rijeka has remained thus far affiliated with the CTFZ rather than included in its nearest state university (which is the University of Rijeka). 77 There is no indication in the Treaty that the Church is intent on positioning itself as a religious authority above Croatian state universities. Nonetheless, the Church policy of regulating all relations with Croatia, as well as with other states, only by agreement can hardly be realised together with the equality of all religious communities, which in Croatia is guaranteed by Art. () of the Croatian Constitution. The reason is twofold.
First, equality before a law on the distribution of public goods (burdens and/or benefits), such as participation in state universities, can be achieved only by legal acts, procedures and systems that provide for equal treatment of all legitimate candidates for the public goods. A paradigmatic example is a public procurement procedure. 78 Croatia had entered into four treaties with the Holy See (these include, in addition to the Treaty on Co-operation in Matters of Education and Culture of , 79 83 which authorises the Croatian Government in Art.  to regulate relations between the State and a religious community by a contract. The government has made such contracts with a dozen smaller religious communities, starting in  with the two most numerous ones, namely the Serbian Orthodox Church in Croatia 84 and the Islamic Community in Croatia. 85 However, neither the purpose nor the function of the Law is to provide equal treatment to all religious communities present in Croatia; rather it is to confer a unique status on every single community selected by the Government as its partner. 86 The second and more important reason is that the Catholic Church is the only religious community in the world that has the capacity under international law to enter into international agreements. 87 Hence, even if the Republic of Croatia distributed public benefits to religious communities through agreements reached on the basis of a procedure providing equal treatment to every single one, the Catholic Church would come out privileged by the very fact that its agreement with the State belongs to a superior legal system, namely international law.
For these reasons both the UZ-CTFZ Contract of  and the Treaty on Co-operation in Matters of Education and Culture are incompatible with the equality clause of Art. (). However, they do not necessarily-at least not any more-violate the clause. Although Art.  of the Croatian Constitution suggests that a treaty, that is, an international agreement, which is a part of the Croatian legal order has a legal force inferior to that of the Constitution, the force of an international agreement is for some practical purposes superior to the Constitution.
To begin by paraphrasing Blackstone, if without a remedy there is no right, there is no wrong either. By the same token, in the Croatian legal order there is no room for violation of the Croatian Constitution by an international agreement because there is no remedy for such a violation. 88 The Constitution of the Republic of Croatia, which in judicial review of constitutionality follows the German Basic Law, 89 has no provision that would give the Croatian Constitutional Court competence to review the validity of either treaties/international agreements or contracts/agreements under domestic law. 90 Hence the Court has declared itself incompetent to review a decision of the United Nations 91 and even a contract between the Croatian Government and the Croatian Bishops' Conference executing the Treaty on Co-operation in Matters of Education and Culture between the Holy See and the Republic of Croatia. 92 A regular Croatian court is even less likely to review an international agreement, since the Court refrains even from applying such instruments. 93 Furthermore, there is no room for violation of the substantive provisions of the Croatian Constitution by a treaty, since there is no international judicial remedy for violation of such a provision. Art.  of the Vienna Convention on the Law of Treaties does recognise that a treaty violating a rule of internal law of fundamental importance may be invalid under international law. However, the rule violated must regulate the "competence to conclude treaties". 94 In addition, there is no international judicial remedy for any treaty between the Holy See and the Republic of Croatia, since such a treaty provides that all disputes arising from it shall be settled by an agreement of its parties. 95 A further consideration is that international agreements and other public contracts between the Catholic Church (that is, its units or organs) and the Republic of Croatia are legally protected from criticism of unconstitutionality. 96 The leading Church paper has labelled such criticism a slander, 97 that is, a criminal offence punishable under Art.  of the Croatian Criminal Law. 98 The label itself would be a slander if there was a judicial venue wherein one could prove that the Treaties do violate the Constitution. Since the venue is not available, it is wise not to analyse the Treaties in public.
Non-Governmental Organisations as Subjects of International
Finally, the Catholic Church claims that its diplomacy, and by implication its international agreements, serve higher ends. 99 In a multicultural world, where "anything goes", such a claim is, paradoxically, stronger than in a Christian country that practises the separation of church and state.
A lex inferior invalidating legi superiori is not a Croatian peculiarity. 100 In the relationship between a treaty and a constitution, the superiority of the former over the latter merely reflects the dynamics of international law and domestic law in the past fifty years. 101 In the relationship between church and state in Croatia, the dynamics have been fairly stable for more than a century, despite the apparent intermission of the forty-five years of communist rule, and may be encapsulated by the following paraphrase of the famous Otto Myer's dictum: "Die Verfassung vergehet, die Verwaltung bestehet, das Konkordat in die Ewigkeit geht". 102 While the Croatian Constitutional Court is legally incompetent to review the Treaty on Co-operation in Matters of Education and Culture, the Court has found itself competent to declare several provisions of the LIHE null and void on the grounds that they violated the Constitution, esp. Art.  on university autonomy. 103 However, the new law on the matter, adopted in  under the title the Law on Scientific Activity and Higher Education [hereinafter: the LSAHE], 104 blatantly violates the Constitution again in some of the ways declared unconstitutional by the Court in . 105 It is worthy of attention in this context that the LSAHE confers the competence to appoint members of expert committees on the National Council for Science (Art. ()), which is appointed by the Croatian Sabor (Parliament) (Art. ()). For this reason, the National Council for Science is a state organ. Interestingly enough, the expert committee for philosophy and theology was retained even under the coalition government led by the Social Democrats from -. 106 However, teachers of Catholic religious institutions now make up only five out of eleven committee members. 107 Neither the LSAHE nor the new statute of the University of Zagreb adopted in  108 mention Catholic theological faculties. They do not have to, since contracts between Croatian Catholic theological faculties and Croatian state universities are likely to outlive both the LSAHE and university statutes, just as the Austrian Concordat has outlived the states wherein Croatia has happened to exist in the past hundred years.
V. Conditions of Decision
As noted, "the relation between Church and State is the greatest subject in the history of the West. " 109 But even if the subject was considerably less complex, it is unlikely-pace Lasswell and McDougal 110 -that any study, let alone an essay of this format, could identify all the conditions of past and future decisions.
All that can be done, in this as in most other policy-oriented legal inquiries, is the following: first, to imagine probable inconvenient but avoidable future decisions; secondly, to project preferable future decisions which would, to a greater extent than inconvenient decisions, realise basic public order goals (as postulated supra in Section ) and public policies (as clarified supra in Section ); thirdly, to identify-by a thought experiment (which could be upgraded partly in a broader study by empirical research)-the conditions that are common to both past and future decisions. The experiment would above all reduce the complexity of potential conditions by counterfactually identifying the conditions that are common to major past, inconvenient and preferable decisions. 111 The complexity of potential conditions in this inquiry can be reduced by asking whether past decisions (in Section ) and future-inconvenient and preferable-decisions (in Section ) on the participation of a theological school of a religious community would have happened had a certain prima facie condition not taken place, or is likely to happen if that condition does not obtain. A counterfactual identification easily eliminates a number of events as probable future conditions although they have been prima facie conditions of past decisions. Thus, the experiment easily eliminates illiteracy, peasantry, communism, Yugoslavia, urbanisation, industrialism, etc. as conditions of future decisions.
There are at least two series of events that cannot be eliminated. On the one hand, there is the strong allegiance of the Croatian population to Catholicism. 112 On the other, there is a long-lasting tension between clericalism and anticlericalism. Contrary to the dominant clerical lore, Croatian anticlericalism was cultivated not only by the communists, who ruled the country from  till , but also by the Croatian peasant movement, which was the dominant political force in the country between the two world wars. 113 Brief periods of clericalism, at the climax of the Habsburg Empire at the turn of the th century 114 and after the collapse of Yugoslavia in the s, 115 were exceptions rather than the rule. If there is anything like a standard of church and state relations in Croatia, it is the Venetian legacy. Venice, which ruled and/or in other ways profoundly influenced the coastal areas of Croatia throughout the first thousand years of Croatian history, had its cake and ate it: Catholicism was the official Venetian religion, while the Pope and the papists were Venetia's major political adversaries. 116 The Croatian city state of Dubrovnik, which also defended its independence successfully against Venice, 117 adopted much of Venetian constitutionalism, including a healthy disregard for clerical meddling in politics. 118 The integration of present-day Croatia into Europe is likely to adversely affect Croatian clericalism, though not in a politically correct way but rather a Venetian one.
All this said, the identification of counterfactuals does not mean a blind eye can be turned to the fact that Croatia has been swept up in the past hundred years alone by three major wars and several major crises, most of which originated from outside Croatia. A severe crisis may provoke unavoidable decisions, which cannot even be envisioned. A less severe crisis, such as the economic depression that may break out in Croatia in mid-, may provoke avoidable decisions within a rather wide range, from a new rise of clericalism to, though less probably, a new containment of the Catholic Church to a degree like that in the second half of communist rule. 119 
VI. Avoidable and Preferable Decisions
The probable but avoidable future decisions on the participation of Catholic theological faculties in Croatian state universities will primarily affect the cultural component of Croatian universities. This is now pluralistic and tolerant. However, ethical codes adopted by the University of Rijeka in  120 University of Zagreb in  121 promulgate political correctness, which is inimical to belief in absolute values and by implication to Christianity. 122 Moreover, the allegedly non-legal Ethical Codex of the University of Zagreb is designed to create an autonomous legal order as if the university was a medieval but secular church. Thus the Codex denies fundamental rights and freedoms guaranteed by the Croatian Constitution, most notably the freedom of expression, which is a constituent of the modern (Humboldt's) university. 123 While the Codices are now largely laws on the books, the further integration of Croatia into Europe will probably turn them into law in action. Their implementation may not directly affect the participation of Catholic theological faculties in Croatian state universities. However, the implementation of political correctness will insulate theological faculties as reserves of religious aboriginals.
Croatian Catholic theological faculties and their teachers may wish to be concerned more with the environment they now serve than with the status they were deprived of under communist rule. To that end, they may start teaching by example and advise their superiors to recognise that by the Church's own standards, on the one hand, a modern university is entitled to academic rights not only in relation to the state and business but also to the Church; and on the other, Catholic faculties of theology and their teachers are not entitled to such rights towards the Church and consequently cannot be entitled to full membership of autonomous state universities.
The recognition may result in minimal institutional change. If a Croatian state university which is now autonomous decides to elect again a priest as its rector, the university should be as legally free to do so as it has been in the past fifteen years. The same should be the case if the Croatian Rectors' Conference, which is now also autonomous, decides with the consent of both university philosophers and university theologians to elect a joint expert committee on academic appointments in theology as well as philosophy. All that may be required is that the vote of a Catholic theological faculty in the senate of a state university (usually one of twenty-five or even seventy votes) counts in decisions on scholarly matters (appointments and advancements to scientific grades, approval of curricula and research projects, etc.) as an advisory opinion.
McDougal with two more conventional lines of inquiry. The first is legal dogmatics, that is, interpretation of positive law with a view of application (performed in this study). The second is legal philosophy, that is, a search for basic public order goals beyond positive law, personal preferences and public sentiments (avoided in this study). Since the integration of science, dogmatics and philosophy can hardly be accomplished by a single individual, POJ should be practised by inter-disciplinary ensembles to avoid lapsing into a performance on all fours (which I have taken the risk of committing, as noted in my introductory remarks). Myres S. McDougal's lifelong collaboration with Harold Lasswell, precisely because they did not belong to the same discipline, 137 is again a model to be followed.
I was fortunate enough to have been introduced by Professor Božidar Bakotić to both legal and collaborative scholarship at the same time. 138 The experience gave me a start that still keeps me going.
